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DETAILED ACTION 

The following office action is in response to the application filed on June 23, 
2006. Claims 1-19 are pending in the application. Claims 1-19 stand rejected as set 
forth below. 

Priority 

Receipt Is acknowledged of papers submitted under 35 U.S.C. 1 19(a)-(d), which 
papers have been placed of record in the file. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded In public policy (a policy reflected In the statute) so as to prevent the 
unjustified or Improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not Identical, but at least one examined application claim is not patentably distinct 
from the reference clalm(s) because the examined application claim Is either anticipated 
by, or would have been obvious over, the reference clalm(s). See, e.g.. In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. CIr. 1998); /n re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. CIr. 1993); In re Long!, 759 F.2d 887, 225 USPQ 645 (Fed. CIr. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either Is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 



Claims 1-19 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-32 of 
copending Application No. 1 1/596,487. Although the conflicting claims are not identical. 
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they are not patentably distinct from each other because both sets of claims are drawn 
to a cavity former having a hollow body, a first wall, a skirt wall, valleys, hollow pillar 
formations, hollow tubular structures, upstanding ribs for supporting rebar and means 
for interlocking adjacent cavity formers together. Although the ribs are not crossed in 
the '487 application, it would have been obvious to one having ordinary skill in the art at 
the time the invention was made to arrange the ribs in a crossed manner because the 
crossed manner will adequately support the rebar. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Claim Objections 

Claim 4 is objected to because of the following informalities: Claim 4 recites the 
limitations "said hollow tubular structure". This term lacks antecedent basis. The 
examiner believes that it should be "said hollow pillar formation" as set forth in claim 2 
from which claim 4 depends. Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
states. 

Claims 1, 2, 4-6 and 10-13 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Lassen (5,797,230). 
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In regard to claim 1 , Lassen discloses a cavity former for forming one or more 
cavities in a concrete slab, including: hollow bodies 3 about which, during use of the 
former, poured concrete 9 flows and subsequently cures to form a concrete slab in 
which the hollow body defines a cavity; wherein said hollow body has a first wall 7, a 
depending skirt wall 6 about the periphery of the first wall, and structure defining, within 
said periphery, at least one depending hollow pillar formation (i.e. the spaces at the 
corners of any four adjacent units 3) for in situ bracing said first wall to an underlying 
surface on which said skirt wall also rests. The bottom of the hollow pillar would be 
formed by the flange 8 between the units 3. Also see column 4, lines 22-30 

In regard to claim 2, Lassen discloses the claimed invention, wherein said 
structure comprises a plurality of valleys in said first wall that define said at least one 
hollow pillar formation at their intersection. The valleys are holding the rebar 1 and 2. 

In regard to claim 4, Lassen discloses the claimed invention, wherein said hollow 
pillar formation has its interior open at said first wall. 

In regard to claims 5, 6, 12 and 13, Lassen discloses the claimed invention, 
wherein said hollow body is configured to allow nesting of said cavity former with a 
second similar cavity former, and thereby to allow stacking of a multiplicity of said cavity 
formers, and wherein said skirt wall and said structure defining the hollow pillar 
formation are tapered to nest with the like features of a similar cavity former. Although 
Lassen does not specifically mention that the devices are stackable, he does disclose 
all of the structural features of applicant's claims. Therefore, if applicant's device is 
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capable of being stacked, then Lassen's device is also capable of being stackable 
because it has the same features as applicant's device. 

In regard to claim 10, Lassen discloses the claimed invention, wherein said 
hollow body is a rectangular pod open on a lowermost side, see figures 2 and 6. 

In regard to claim 1 1 , Lassen discloses the claimed invention, wherein said cavity 
former has a plurality of hollow bodies or pods spaced apart by integrally formed 
channels that receive elongated slab reinforcement, figure 1 . 

Claims 16 and 17 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Tokei et aL (5,105,595). 

In regard to claims 16 and 17, Tokei discloses a cavity former for forming one or 
more cavities in a concrete slab including a hollow body 8 about which, during use of 
the former, poured concrete flows and subsequently cures to form a concrete slab in 
which the hollow body defines a cavity, figures 6 or 7, wherein said skirt wall Includes at 
least one outstanding upturned tab 15 for interlocking with a skirt wall of a similar cavity 
former so as to inhibit relative movement of individual cavity formers during pouring of 
the wet concrete. Said interlock is such that the plural interlocked cavity formers 
provide a moisture barrier between the concrete and underlying ground surface, column 
2, lines 55-61 , i.e. they are arranged without a gap. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
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invention was made to a person liaving ordinary skill in tlie art to wliicli said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lassen (5,797,230) in view of Pontarolo (6,550,207). 

In regard to claim 3, Lassen discloses the claimed invention, except for 
specifically disclosing that the cavity former comprises a hollow tubular structure which 
constitutes said pillar formation. Pontarolo teaches that it is known to use a hollow 
tubular pillar formation 30 in a cavity former structure. It would have been obvious to 
one having ordinary skill in the art at the time the invention was made to incorporate 
Pontarolo's teaching into Lassen's structure because, as taught by Pontarolo at column 
8, lines 1 -5, the hollow tubular pillar formation will act as a support and reinforcement for 
the void forming device. 

Claims 7, 8, 14 and 15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Lassen (5,797,230) in view of Leemhuis (2,602,323). 

In regard to claims 7, 8, 14 and 15, Lassen discloses the claimed invention, 
wherein said hollow body further has a pair of upstanding ribs 16 formed integrally on 
the outer surface of said first wall for supporting reinforcing mesh above said hollow 
body. Lassen does not specifically disclose that said ribs are intersecting. Leemhuis 
teaches that it is known to provide crossing ribs on the first surface of a void former, 
figure 4. It would have been obvious to one having ordinary skill in the art at the time 
the invention was made to arrange the ribs in a crossing pattern instead of the pattern 
shown by Lassen, because the crossing pattern will allow the reinforcement to be 
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spaced above the first wall and will also provide an integral reinforcement for the wall of 
the void former. 

Claims 9 and 16-19 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Lassen (5,797,230) in view of Tokei et al. (5,105,595). 

In regard to claims 9, 16, and 17, Lassen discloses the claimed invention, except 
for specifically disclosing that said skirt wall includes at least one outstanding tab for 
interlocking with a skirt wall of a similar cavity former so as to inhibit relative movement 
of individual cavity formers during pouring of the wet concrete. Tokei teaches that it is 
known to provide at least one tab 15 for interlocking with an adjacent cavity former. It 
would have been obvious to one having ordinary skill in the art at the time the invention 
was made to incorporate Tokei's teaching into Lassen's invention, because by providing 
tabs on Lassen's device, the adjacent devices will be able to, as taught by Tokei, 
interlock and be arranged without a gap (column 2, lines 55-60). Therefore, concrete 
will not be able to flow between and below the cavity formers. 

In regard to claim 18, Lassen in view of Tokei disclose the basic claimed 
invention, wherein said hollow body is a rectangular pod open on a lower side, figures 2 
and 3. 

In regard to claim 19, Lassen in view of Tokei disclose the basic claimed 
invention, wherein said cavity former has a plurality of hollow bodies or pods spaced 
apart by integrally formed channels that receive elongated slab reinforcement, figures 1 
and 2. 
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Claims 18 and 19 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Tokei et al. (5,105,595) in view of Lassen (5,797,230). 

In regard to claim 18, Tokei discloses the claimed invention, wherein said hollow 
body is a pod open on a lowermost side. Tokei does not specifically disclose that said 
hollow body is a rectangular pod. Lassen teaches that it is known to make hollow 
bodies of cavity formers square, figure 2, or circular, figure 4. Therefore, it would have 
been obvious to one having ordinary skill in the art at the time the invention was made 
make Tokei's hollow body square or circular as taught by Lassen, because both shapes 
will function in the same manner to provide a slab having voids therein. Further, the 
examiner contends that merely changing the shape of the cavity former would not be a 
patentably distinct feature since applicant has not disclosed why the rectangular shape 
is any better than a circular shape. 

In regard to claim 19, Tokei discloses the claimed invention, wherein said cavity 
former has a plurality of hollow bodies or pods spaced apart by integrally formed 
channels. Tokei does not specifically disclose that said channels receive elongated 
slab reinforcement. Lassen teaches that it is known in the art to place slab 
reinforcement in the channels so of a cavity former. Therefore, it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
place the reinforcement in the channels of Tokei, because the channels will ensure that 
the reinforcement is maintained in the proper place during the pouring of the concrete. 
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Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Cauffiel, Pontarolo, Rothberg, Logsdon, Koukourou, Millman, 
Carl, Leonardos and Takegawa et al. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to BRIAN E. GLESSNER whose telephone number is 
(571)272-6843. The examiner can normally be reached on Monday through 
Wednesday and Friday 6:00-4:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Richard Chilcot can be reached on 571-272-6777. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Brian E. Glessner 
Primary Examiner 
Art Unit 3633 
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/Brian E. Glessner/ 

Primary Examiner, Art Unit 3633 



